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October 16, 2016 Public Hearing regarding the Legalization, 
Regulation and Taxation of Adult-Use Marijuana in New York State 

 
 
Thank you for providing me with this opportunity to present testimony today in favor of 
New York State legalizing and implementing a comprehensive adult-use cannabis 
program.  My testimony herein draws upon (i) my experiences as an attorney, adviser, and 
operator in the cannabis industry, (ii) the findings of the Marijuana Impact Assessment 
from the New York State Department of Health (the “DOH”) released in July of this year 
(the “Impact Assessment”), and (iii) the regulated program proposed by Assembly Bill 
3506-B (Peoples-Stokes), known as the Marijuana Regulation and Taxation Act (“MRTA”).   
 
As the New York Assembly works with Governor Cuomo and the New York Senate to 
enact adult-use cannabis legislation, I urge you to consider the following 
points/suggestions: 
 
 

1.   Support New York’s medical cannabis program so that it is not rendered 
extinct by New York’s adult-use cannabis program. 
 

• The Impact Assessment noted that in connection with adult-use cannabis 
legalization “it will be important to re-examine [New York State’s] Medical 
Marijuana Program to ensure access for anyone in need and determine the 
changes necessary to ensure both programs address their defined objectives.”  

 
• The advent of adult-use programs leads to a shrinking number of participants in 

medical cannabis programs.  For example, participation in the medical programs of 
Oregon, Nevada, Colorado fell by 42%, 32%, 22%, respectively, following 
legalization.i  Adult-use programs may also result in a decline of the number of 
medical cannabis businesses available to patients: whereas Oregon once had over 
400 medical cannabis dispensaries, it now has eight.ii
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• A failure to implement measures designed to strengthen and expand the 
Compassionate Care Act (New York’s medical cannabis program (the ”CCA”)) has 
the potential to severely limit patient access to medicine and runs the risk of 
creating a de facto adult-use-only cannabis program. 

 
• An adult-use-only cannabis program provides inadequate coverage for many 

medical cannabis patients.  It prohibits anyone under the age of 21 from consuming 
cannabis for any reason, even for medical purposes. The average dosage available 
for daily purchase in other adult-use programs is insufficient medication for 
numerous medical cannabis patients.  Even if a higher dosage were to be made 
available to such patients, the sheer quantity of adult-use products these patients 
would need to purchase to achieve their medical dosage would be prohibitively 
expensive.  

 
• New York needs to increase participation in the CCA and encourage its continuity 

and growth by making it easier for New Yorkers to avail themselves of cannabis’ 
healing benefits and for medical practitioners to recommend cannabis to patients.  
To this end, the New York State Legislature and/or the DOH should: 

 
(a) pass S07755/A08904, which removes the narrow list of conditions that currently 

qualify for medical cannabis and allows for medical practitioners to use their 
professional judgment in whether to recommend medical cannabisiii;  

 
(b) add cannabis flower as a recognized form of medication under the CCA; 
 
(c) request that DOH Commissioner Dr. Howard Zucker (who under the CCA holds 

the sole authority to set medical cannabis prices) to immediately set affordable 
prices per dose for each form of medical cannabis under the CCAiv; and 

 
(d) encourage/require medical schools in New York State to teach the 

endocannabinoid system as part of their curriculum.  
 
 

2.  Ensure that New York al lows for a home cultivation al lowance for medical 
patients and adults. 
 

• Of the nine states/Washington D.C. that have adult-use and medical cannabis 
programs, all but one allow medical patients and adults to grow their own cannabis; 
an additional eight states have home cultivation allowances for medical patients 
only.  

 
• MRTA would allow adults to cultivate up to six living plants and have two pounds of 

cannabis produced from the plants in their homes, all of which must be locked in a 
space located in/on the grounds of a private residence and not visible to the naked 
eye.  This allowance is in-step with other adult-use programs. 
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• The CCA/MRTA/adult-use legislation enacted in New York should allow medical 

cannabis patients to cultivate more than six plants and store more than two pounds 
of cannabis for their medical use.  Based on estimates from world-renowned 
cannabis cultivation expert and published author Daniel Vinkovetsky, six indoor 
cannabis plantsv will, on average, yield 12 to 24 ounces of cannabis per harvest.  
There are generally four harvests in any given year as each grow cycle is 
approximately three months.  The home cultivation allowance currently set under 
MRTA would net a patient between three and six pound of cannabis per year, which 
is inadequate medicine for many patients.     

 
• Many New Yorkers who have an interest in legally growing cannabis under a home 

cultivation allowance may be prevented from doing so due to housing 
particularities, including lack of required space or being subject to leases/housing 
arrangements that prohibit such activity.   

 
• To avoid the potential discriminatory impact of a cultivation allowance dependent 

on ample space and home ownership, the New York State Legislature should 
consider adding an off-site personal cultivation microlicense to the adult-use 
program.  Under such license patients, their caretakers, and adults would be able to 
cultivate the number of plants allowed under law in a facility operated by a third-
party licensee.   

 
• New York already has a model of off-site alcohol production for personal use: in 

2016 Governor Cuomo signed S1227B/A1100Bvi and expanded the Alcohol 
Beverage Control Law (the “ABC Law”) to allow for custom beer, wine, and cider 
production centers to rent space and equipment to New Yorkers wanting to 
produce such beverages for home consumption.  Per the Impact Assessment “the 
negative health consequences of marijuana have been found to be lower than those 
associated with alcohol…”  As such and given the expansion of the ABC Law to 
allow for out-of-home personal production, the New York State Legislature cannot 
reasonably withhold an off-site personal cannabis cultivation license from New 
Yorkers.  

 
 

3.  Ensure that the regulatory framework allows for social consumption l icenses. 
 

• Social consumption licenses are crucial to the success of New York’s adult-use 
program.  Many New Yorkers will be prohibited from consuming cannabis at home 
even with state-wide cannabis legalization.  New Yorkers who receive federal 
housing subsidies risk losing their homes for at-home cannabis consumption.  
Homeowners associations, co-ops, and condo boards in New York are routinely 
adopting anti-smoking and anti-vaping policies.  Additionally tourists in New York 
will be prevented from smoking cannabis in their hotels.      
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• As smoking cannabis in public will continue to be prohibited under MRTA (and likely 
prohibited under any program that New York might adopt) New York’s adult-use 
program must provide a social consumption place for individuals to gather and 
consume cannabis.  A failure to provide alternative environments for cannabis 
consumption gives many New Yorkers and visitors no options but to break the law 
when smoking otherwise completely legal cannabis.  It also will threaten the 
residency of law-abiding patients and adults who have residency restrictions against 
smoking cannabis.  

 
• Currently under MRTA on-site cannabis consumption is coupled with adult-use retail 

licenses exclusively.  Consumption licenses should be made available to medical 
dispensaries and to the off-site personal cultivation license holders described above 
as to provide New York medical cannabis patients and personal cultivators with safe 
spaces in which to consume cannabis.    

 
 

4.  Recognize that adult-use cannabis legislation is also civi l  r ights legislation. 
 

• In no uncertain words the Impact Assessment found that “[h]istorically, marijuana 
criminalization has had a profound impact on communities of color and has led to 
disproportionate targeting of certain populations for arrest and prosecution. The 
over-prosecution of marijuana has significant negative economic, health, and safety 
impacts that have disproportionately affected low-income communities of color. 
Legalization of marijuana will address this important social justice issue.” 

 
• New York has had some of the most troubling disparate rates of cannabis 

enforcement in the country.  From 1987 through 2016 in New York City 738,000 
arrests for low level marijuana possession were made, with 86% of the arrested 
being black and Latino.vii 

 
• 80-plus years of cannabis prohibition waged against black and brown communities 

mandates that any and all cannabis legalization legislation address the deleterious 
harms shouldered by these communities.  Cannabis legalization measures – whether 
MRTA or otherwise – cannot separate the civil rights aspect of legalization from the 
economic ones. 

 
• MRTA addresses some of these wrongs by including provisions that channel tax 

monies levied on cannabis into post-incarceration re-entry support services and 
reinvestment programs for job placement, health and mental health services, and 
legal services in the communities most disproportionately impacted by cannabis 
prohibition.viii  It also creates a path forward for record sealing when an individual’s 
past drug offenses are no longer held as drug offenses.ix  These provisions cannot 
be omitted from any cannabis legislation that is passed in New York.  
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• The process individuals must undertake to have their records sealed is a lengthy 
and detailed one, involving the completion of applications, inclusion of supporting 
documents (such as certificates of disposition, sworn statements, etc.), submission 
of materials to the sentencing judge (or another judge who sits in the court of 
conviction).x  New York attorneys routinely charge $800 to $2000 to handle record 
sealings, making this process unaffordable and unavailable to many New Yorkers.xi  
Tax monies collected from legal cannabis activities should also be channeled into 
establishing and advertising free or low-cost record sealing clinics to New Yorkers 
who do not have the resources to secure the reprieve they are entitled to by law.          

 
• The duties of the Bureau of Marijuana Policy (which is tasked with overseeing New 

York’s cannabis program) under MRTA include “actively promoting” diversity when 
issuing licenses under the adult-use program and to “encourage” minority and 
women-owned businesses to apply for licenses.xii  Here, the Bureau needs to 
formalize equity programs and processes to ensure diversity across New York’s 
cannabis industry and at the ownership and workforce levels.  Such programs could 
include a license prioritization program like that of Massachusetts, which gives 
priority application review to individuals who meet certain criteria (and is specifically 
suggested by the Impact Assessment as a model for New York to follow).  The 
Bureau’s programs could also include incubation measures, like those deployed in 
Oakland, California, under which non-equity applicants provide equity applicants 
space for cannabis activities in exchange for the non-equity applicants’ priority 
permitting.  

 
 

***** 
 
																																																								
i See https://mjbizdaily.com/chart-can-medical-marijuana-programs-survive-in-states-with-
recreational-markets/ (accessed October 10, 2018). 
ii https://www.theguardian.com/society/2018/jul/31/oregon-cannabis-medical-marijuana-
problems-sick-people (accessed October 12, 2018) 
iii https://assembly.state.ny.us/leg/?term=2017&bn=S07755 
iv CCA §3369-d.  
v With such plants grown in five gallon containers. 
vi https://www.nysenate.gov/legislation/bills/2015/S1227 
vii http://www.drugpolicy.org/sites/default/files/Marijuana-Arrests-NYC--Unjust-
Unconstitutional--July2017_2.pdf (accessed October 13, 2018) 
viii MRTA § 450(5)(c). 
ix MRTA § 35(4). 
x https://www.nycbar.org/get-legal-help/article/criminal-law/how-to-seal-criminal-records/ 
(accessed October 14, 2018) 
xi see e.g. https://legalcleanup.com/new-york-pricing-sealing/ (accessed October 14, 2018) 
xii MRTA § 189. 


