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Dear Assembly Members Gottfried, Peoples-Stokes, Lentol, and Rosenthal: 
 
Thank you for providing me with the opportunity to provide commentary at this January 11, 
2018 Public Hearing on Marijuana Decriminalization and Regulation.   
 
By means of introduction, I am a New York-based attorney who is also licensed to practice law 
in Oregon, New Jersey, and Illinois.  I am the former General Counsel of High Times.  I’ve been 
a partner in a large commercial cultivation operation in Oregon.  In my current private practice 
80% of my work is cannabis related, representing clients and undertaking public interest/policy 
work.  I do not currently represent any “plant-touching” clients in New York State.   
 
I came today to speak about Oregon’s regulated adult-use program, but it has become 
imperative to discuss the actions of Attorney General Jeff Sessions’ last week in his recession 
of several Department of Justice (“DOJ”) Memos, including the Ogden and Cole Memoranda 
and what this means for state-legal cannabis programs going forward. 1,2,3   
 
Overview of Ogden and Cole Memoranda 
 
I imagine that most everyone on today’s panel understands what the Ogden and Cole Memos 
are, but I’ll give a quick synopsis for those who might be unfamiliar with them. Collectively, 
these memos provided guidance to federal prosecutors in states with medical and/or adult use 
programs as to which cannabis-matters to investigate and prosecute based on core federal 
enforcement priorities.  Although certain states made cannabis use, production, and sale legal 
under specific regulatory programs, these programs remained seemingly at odds with the 
federal Controlled Substances Act, which strictly forbids cannabis’ cultivation, manufacture, 
distribution, use, etc.4 
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Under the 2009 Ogden Memo, the DOJ identified the prosecution of large drug traffickers and 
the disruption of illegal drug manufacturers and trafficking networks as core priorities for US 
attorneys.  Importantly, in the Ogden Memo the DOJ crafted an initial list of characteristics 
that would be non-compliant with state-legal cannabis programs and might “indicate illegal 
drug trafficking activity of potential federal interest.”5  These characteristics included the 
unlawful possession/use of firearms, violence, sales to minors, activities that were non-
compliant with state cannabis programs (like money laundering, amounts of cannabis in excess 
of limits set by the programs), unauthorized possession/sale of other controlled substances, 
and links to criminal enterprises.   
 
As a response to states contemplating or allowing large-scale, privately operated cannabis 
cultivation operations, the DOJ issued the first of three memos written by Deputy Attorney 
General James M. Cole in 2011 (“Cole 1”).  Cole 1 reiterated the core priorities of the federal 
government but noted that any such large scale operations, even when complaint with state 
law, would not be immune from federal enforcement and prosecution.  In 2013, the DOJ issued 
the second memo penned by Deputy Attorney Cole (“Cole 2”), which clarified Cole 1, and 
instructed prosecutors to “not consider the size or commercial nature of a marijuana operation 
alone as a proxy for assessing whether marijuana trafficking implements the [DOJ’s] 
enforcement priorities….prosecutors should continue to review marijuana cases on a case-by-
case basis and weigh all available information and evidence, including, but not limited to, 
whether the operation is demonstrably in compliance with a strong and effective state 
regulatory system.”6  In Cole 2, the DOJ also refined the federal enforcement priorities of the 
Ogden Memo, to prevent (i) cannabis distribution to minors, (ii) cannabis revenues from 
funding cartels, crime syndicates, and gangs, (iii) diversion from states with legal cannabis 
programs to states without such programs (iv) legal cannabis industries acting as “fronts” for 
illegal activities, (v) guns and violence from the cannabis industry, (vi) drugged driving and 
other public health concerns related to cannabis consumption, (vii) cannabis cultivation on 
public land, and (viii) cannabis possession and consumption on federal land. 
 
In short, ever since 2009 the Ogden and Cole Memos have been key components in the 
development of state-legal cannabis programs; the memos have given parameters to cannabis 
cultivators, processors, distributors, retailers and consumers and have enabled these parties to 
operate with relative freedom from concern of federal interference and rather concentrate on 
the regulatory scheme imposed under state law.  
 
Effect of the Rescission  
 
When Attorney General Sessions issued his memorandum to All United States Attorneys last 
week, he rescinded the guidelines under the Ogden and Cole Memos and granted US 
attorneys further prosecutorial discretion, even in states with adult-use and medical cannabis 
programs.  Sessions has directed these federal prosecutors back to the principles of the US 
Attorney’s Manual, which were “…designed to assist in structuring the decision-making 
process of attorneys for the government…[and have] been cast in general terms with a view to 
providing guidance rather than to mandating results.”7  The intent of these principals “is to 
assure regularity without regimentation, and to prevent unwarranted disparity without 
sacrificing necessary flexibility.” 8   This “flexibility” enables federal prosecutors to 
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modify/depart from the principles of the USAM “as necessary in the interests of fair and 
effective law enforcement within the district," meaning that where the application of federal 
criminal law would conflict with the “fair administration of justice” in the state where a US 
Attorney sits, such US Attorney is empowered to employ alternative principals.9  There is, 
however, a limit on this discretion: any “significant” modification of these principals or routine 
departure requires the approval of the appropriate Assistant Attorney General and the Deputy 
Attorney General.10 
 
This reversion in policy from the Ogden and Cole Memos warrants an investigation of 
individual US Attorneys to understand whether each will, in her/his exercise of prosecutorial 
discretion, weigh and incorporate the will of the state that has implemented legal cannabis 
programs.  With respect to New York, dialogue must be commenced immediately with the new 
interim US attorneys appointed by Attorney General Sessions: Geoffrey S. Berman, who has 
been appointed to the Southern District of New York; Richard Donoghue, appointed to the 
Eastern District of New York; Grant Jaquith, appointed to the Northern District of New York; 
and, James P. Kennedy, Jr., appointed to the Western District of New York.  We must “take 
their temperature” on prosecutorial matters related to cannabis and, if necessary, educate 
them on the points raised in today’s hearing regarding the benefits of a regulated market over 
prohibition, the nasty bi-products of cannabis prohibition including the disproportionate and 
deleterious impact that prohibition has against communities of color, and to remind them that 
prohibition of cannabis will always lead to a black market.  

Aftermath of the Rescission  

Even if the federal prosecutors in New York State seem unsupportive of state-legal cannabis 
measures, I urge the New York State Legislature to continue down the path of an adult-use 
program, substantially similar if not identical to the Marijuana Regulation and Taxation Act 
(“MRTA”).11  It is very likely that Attorney General Sessions’ anti-legal cannabis measures will 
be overturned in some form or format soon, but certainly before the time at which an adult-use 
scheme is open for business in New York State.  The backlash to Sessions’ move to rescind the 
Cole Memo guidance been instant, tremendous, and bi-partisan.  Immediately following the 
announcement, US Senators and Representatives from all parties took to social media to 
express their anger over the rescission, admonishing Sessions for the anti-social justice effects 
of this measure, the doomed revival of the failed war on drugs, and the interference with 
states’ rights posed by his actions.  Senator Cory Gardner (R-CO) instantly vowed "to take all 
steps necessary, including holding DOJ nominees” until Attorney General Sessions changed 
his stance.12  Firey responses at the federal level have not quelled since last week: four 
House bills repealing cannabis in some fashion gained a total of 18 new co-sponsors.13  Four 
US representatives, Jared Polis (D-CO), Diana DeGette (D-CO), Ed Perlmutter (D-CO), and 
Mike Coffman (R-CO) sent a letter to Attorney General Sessions to reinstate the Cole Memo.14  
Senator Elizabeth Warrant (D-MA) Tweeted her promise to enact legislation to enable states to 
enforce their own cannabis policies.15 
 
Sentiments of this ilk echo at the state level as well, with numerous Governors, Attorneys 
General, and members of state government expressing their desire to move forward with 
state-legal cannabis programs and the promise to push back against this revision in federal 
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policy.  Notably other states continue with their cannabis business, undeterred by Sessions’ 
actions: the very same day the Ogden and Cole Memos were rescinded, Vermont’s House of 
Representatives voted to legalize cannabis possession and home cultivation,16 the bill passed 
in Vermont’s Senate yesterday,17 and Governor Phil Scott (R-VT) has promised to sign it into 
law. 18   A mere two days ago New Hampshire’s House of Representatives preliminarily 
approved an adult-use bill for cannabis.19  Other states are not backing down from proceeding 
forward with their respective legalization measures.  Nor should New York State.   
 
U.S. Attorney Bob Troyer of the District of Colorado issued a statement regarding the 
rescission stating that the United States Attorney’s Office in Colorado will focus “in particular 
on identifying and prosecuting those who create the greatest safety threats to our 
communities around the state,”20 intimating that he and his office will continue to use the 
guidance of the Cole Memo parameters when exercising his prosecutorial discretion around 
cannabis matters.  And I think he has it right: the Cole Memo provides solid parameters for a 
regulatory framework for adult-use cannabis schemes.  The priorities set forth therein should 
continue to be the priorities of adult-use legalization programs. 
 
Priority: Preventing Cannabis Distribution to Minors 
 
Preventing individuals under 21 years of age from accessing cannabis remains good policy.  To 
achieve this end, Oregon has implemented regulations prohibiting the sale, delivery, or 
transfer to any cannabis item to anyone under 21 and established requirements to check 
identification (such as a passport, driver’s license with photo, U.S. military identification card, 
or other state-issued identification that containing the holder’s name, photo, birthdate, 
physical description) prior to selling or providing an individual with a cannabis item.21  Non-
compliance with these regulations results in sanctions ranging from 7-day license suspension 
and a fee of $1155 to a 10- to 30-day license suspension or a fine of $1650 for a first time 
offense, to the cancelation of the license itself.22  To assist retailers, the Oregon Liquor Control 
Commission (the “OLCC”), offers free training courses regarding how to properly check and 
recognize fake identification.  These punitive and educational measures are a mixed bag: last 
month the OLCC conducted a decoy operation to test the enforcement of these identification 
regulations and 100% of the dispensaries refused to sell cannabis items to those who lacked 
proper identification.23  Yesterday the OLCC released results citing that similar sting operation 
showed varying compliance rates of 87% to 43%.24  These numbers are less than stellar, but 
show that regulation is in the process of working: these bad actors are being identified and 
punished, and the OLCC has called this a “wakeup call” with further enforcement from that 
agency to follow.25   
 
Oregon’s efforts to keep cannabis away from children are not limited to prohibiting sales to 
minors and checking identification.  A number of time, place, and manner regulations have 
been established to prevent cannabis from seeming attractive to minors or otherwise shielding 
them from cannabis advertising, marketing, and branding, including the prohibition of images 
of cartoon characters, and toys in connection with cannabis advertisements, 26 the restriction of 
television, radio, billboard, and print media advertising to audiences consisting of no more 
than 30% of minors, the inclusion of age checks on cannabis websites, and the limitation of 
location-based cannabis advertising and marketing.27  There is evidence that cannabis use has 
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decreased with 8th graders since the first recreational cannabis sales commenced in Oregon in 
October 2015: in the 2013 Oregon Healthy Teens Survey, 9.7% of 8th graders polled reported 
cannabis use in the prior 30 days, with this number decreasing to 8.8% in 2015, and down to 
6.7% in 2017.28  The Oregon Healthy Teens Survey in each of 2013, 2015, and 2017 show rates 
of cannabis use remains somewhat unchanged for 11th graders since recreational sales began, 
with rates of use in the prior 30 days of 20.9%, 19.1%, and 20.9% for each respective year.29  
This downturn in 8th grade use and no change in 11th grade use may be on account of a 5%, 
quarterly disbursement of cannabis tax revenue for alcohol and drug abuse prevention, early 
intervention, and treatment services.30  
 
The provisions of MRTA designed to protect children from cannabis advertising, marketing, 
and branding exceed the measures implemented in Oregon for the same purpose.  Under 
MRTA, in addition to prohibiting advertisements that depict cannabis consumption by minors 
or that would otherwise be appealing to children, advertisements cannot be within 200 feet of 
places where children are likely to congregate, such as schools, playgrounds, child care 
centers, public parks, and libraries.31  Any advertisement by broadcast, cable, radio print, or 
digital communication may only be placed where the audience is reasonably expected to be 21 
years or older (as opposed to the 70% adult-heavy audience requirement under Oregon 
regulations).32  Additionally under the revenue allocation provisions of MRTA, 25% of a portion 
of the tax revenue raised from adult-use cannabis sales will be dedicated to the development 
and implementation of a youth-focused public health education and prevention campaign to 
reduce the risk of cannabis abuse by school-aged children.33  Through MRTA, New York State 
will be aligned with some of the best practices to limit children’s exposure to cannabis 
products and establish early prevention and education programs to stop early consumption by 
minors.     
 
Priority: Preventing Out-Of-State Diversion  
 
Oregon continues to face challenges with respect to the out-of-state diversion of cannabis to 
distribution hubs throughout the country.  It is important to note that this diversion is largely 
attributed to cannabis grown under the Oregon’s medical marijuana program rather than 
cultivated under its adult-use program.34  Historically it has been easier to divert cannabis 
products from Oregon’s medical program as the tracking, tracing, and reporting requirements 
have been far less stringent than those required under the adult-use program;35 the Oregon 
Health Authority (the entity tasked with overseeing Oregon’s medical program) relied on those 
in the medical program to self-report information related to cultivation, production and sales 
rather than implement the seed-to-sale tracking requirement required under the adult-use 
program.  Seed-to-sale systems trace cannabis through its lifecycle, from growth, to 
processing, to dispensing, to retailing.  Last year Oregon passed legislation that requires 
medical grow sites, processors, and dispensaries to use the same seed-to-sale tracking 
program as the adult-use program by July 1, 2018.  The effectiveness of the seed-to-sale 
software in keeping Oregon-grown medical cannabis in Oregon is yet to be seen.  And there 
have been critics who argue the seed-to-sale system does not completely eliminate diversion 
as it can be manipulated to show that product has been marked out of the stream of 
commerce for a legitimate reason (i.e. mites), which is then diverted outside of the legal 
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market.36  But this is the process of regulation.  It takes time to refine and perfect measures of 
compliancy, but compliancy never occurs under continued prohibition.   
     
Unlike Oregon, New York’s medical program has required seed-to-sale tracking since the 
program’s commencement in 2016.  MRTA will also require New York’s adult-use program to 
employ a seed-to-sale system.  MRTA sets itself apart, however, with the added requirement 
that the Bureau of Marihuana Policy (the entity tasked with overseeing New York’s adult-use 
program, the “Bureau”), maintain a database designed to flag irregularities in the seed-to-sale 
system for the Bureau to investigate.37  This added layer of inquiry would likely unearth routine 
skimming of product from the seed-to-sale system for direction outside of the legal adult-use 
market.      
 
Priority: Equity Aims 
 
Although not a priority set under federal guidelines, equity and social justice measures are 
necessary elements to any adult-use legislation.  Here, MRTA is the gold standard.   It has 
some of the most comprehensive measures designed to encourage minorities and women to 
participate in the industry and requires applicants for cannabis licenses to develop diversity 
plans for the inclusion of racial, ethnic, and gender diversities, while also allowing those with 
criminal histories to seek employment. 38,39  Tax monies levied on cannabis will be channeled to 
re-enty support services for individuals who have served sentences for drug related offenses.40  
Other tax monies will go towards community reinvestment programs for job placement, health 
and mental health services, and legal services in the communities most disproportionately 
impacted by cannabis prohibition.41  Drug offenses for actions no longer held as drug offenses 
under adult-use programs will be expunged.42  These equity elements of MRTA are as essential 
to adult-use legislation as any seed-to-sale or advertising requirements.  We must ensure that 
these measures are incorporated into whatever adult-use legislation is ultimately passed in 
New York State so as to not offend our very notions of fairness and justice.  
 

***** 
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